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INTRODUCTION

Movant, The Speaquess Group, LLC d/b/a Jamba Juice (“Jamba Juice), seeks
this Court’s review of a run-of-the-mill forcible detainer case involving a tenant’s breach
of its lease. This case presents no novel issues, and Jamba Juice offers no “special
reasons” justifying this Court’s grant of discretionary review. Ky. R. Civ. P. 76.20.
“Normally, a claim that [the lower court] merely erred in its decision will not be a special
reason fo grant a motion for discretionary review.” Kurt A. Philips, ef al., 7 KENTUCKY
PRACTICE: RULES OF CIVIL PROCEDURE ANNOTATED 861 (6th ed. 2012). A movant must
~ establish that the lower court’s deciéion was “clearly erroneous or would create a
manife# injustice.” Id. While Jamba Juice may disagree with the lower courts’ findings,
there is no evidence they were “clearly erroneous.” Moreover, the Circuit Court’s
resolution of this case is consistent with Kentucky’s statutory and case law on forcib.le
detainers. Thus, Jamba Juice offers this Court no compelling reason to review the
appellate court’s opinion, and its motion should be denied.

COUNTERSTATEMENT OF THE CASE

L COUNTERSTATEMENT OF THE FACTS

This case is a simple forcible detainer action. Jamba Juice had difficulty paying its
monthly rent when and as due time and time again. Ultimately, Fayette Mall grew weary
of consistently giving Jamba Juice second, third and fourth chances. Fayette Mall gave
Jamba Juice proper notice under the lease and filed this forcible detainer action based
upon the latest default under the terms of the lease agreement: Jamba Juice’s failure to

pay rent when due three or more times during the course of twelve consecutive months.



The District Court found that Jamba Juice “should have kept A[its] rent up to date on a
regular basis rather thén jeopardizing [its] right to ibe there by not beihg timely on [its]
rent” and granted Fayette Mall’s motion for forcible detainer.' The Circuit Court properly
upheld the District Court’s findings and rulings.>

(A) The Lease Agreements between the Parties

(1)  The Store Lease
The parties do not dispute the terms of the lease agreement. In January of 2012,
Fayette Mall as landlord and Jamba Juice as Tenant entered into a five year lease for the
rental of certain commercial space within the Fayette Mall shoppiﬂg center (“Store
Lease”).> Jamba Juice agreed to pay a minimum rent fee, percentage rent and base fee,
operating costs, and taxes in amounts specified in Sections 1.1 and 2.3 of the Store Lease
(collectively, “the Store Rent™). The Store Rent was due and payable in equal monthly
installments, in advance, on the first day of each calendar month.*
The Store Lease establishes the way by which Jamba Juice could default under
the lease agreement, including the following two independent provisions:
» (a) if Jamba Juice fails to pay the Store Rent when due and fails to cure the same
within five (5) days of receiving written notice from Fayette Mall (Section 11.(1))

(“Failure to  Pay Provision™); or

(b) if Jamba Juice fails to pay the Store Rent when due three or more times in any
period of twelve consecutive months (Section 11.1(3)) (“Three Strikes Provision™).

' A copy of the District Court’s Forcible Detainer Judgment entered May 28, 2014 is
attached as Appendix 1.

2 A copy of the Circuit Court’s Opinion and Order entered August 20, 2014 is attached as
Appendix 2.

3 A copy of the Store Lease is attached as Appendix 3.

4 Appendix 3, § 2.1



Upon Jamba Juice’s default, Fayette Mall may “terminate [the Store Lease] upon not less
than three (3) days’ written notice to [Jamba Juice].”

Essentially, the Failure to Pay Provision rAequires (1) Fayette Mall to send a notice
of the breach, and (2) provides Jamba Juice an opportunity to cﬁre if it fails to pa& the
monthly rent by the first of the month. To evict Jamba Juice for a default of the Failure
to Pay Provision, Fayette Mall must send a notice of the breach, and then Wait five (5)
days after Jamba Juice received this notice to allow Jamba Juice time to cure. If Jamba
Juice does not cure, it is deemed to be in default. Upon this default, Fayette Mall may
sendAa notice of eviction. Fayette Mall must wait three (3) additional days after Jamba
Juice received this second notice before filing the forcible detainer action against Jamba
Juice.

But, if Jamba Juice consistently pays the Store Rent in an untimely fashion,
Fayette Mall is entitled to evict it under the Three Strikes Provision. Under this
provision, Fayette Mall is not required to give notice of the breach and Jamba Juice is not
- entitled to cure. To properly evict Jamba Juice under the Three Strikes Provision, Fayette
Mall is only required to provide the three (3) day notice of eviction before filing the
forcible detainer action.

2) The Storage Agreement
Each month, Fayette Mqll and Jamba Juice entered into a separate agreement for

storage space within the Fayette Mall shopping center (“Storage Agreement”).



(B)  The Procedural History between the Parties

Jamba Juice’s portrayal of Fayette Mall as a bad actor that arbitrarily took actions
to force Jamba Juice into default is unsupported by either the facts or the record. Both
Fayette Mall and Jamba Juice recognized on the record that they have been before the
courts numerous times regarding Jamba Juice’s failure to pay the monthly Store Rent

when and as due.’

Q) The Forcible Detainer and Civil Action Filed in May
2013

In May of 2013, Fayette Mall simultaneously filed a forcible detainer action and a
civil action because Jamba Juice failed to pay the Store Rent during the months of April,
May, June, July and August 2013.¢ Jamba Juice retained counsel, and in August of 2013,
the parties executed a settlement that resulted in Jamba Juice paying current on the Store
Rent through the remaining months of 2013.

2) The Forcible Detainer and Civil Action Filed in
February 2014

Pursuant to the settlement égreement, Jamba Juice’s obligation to pay the Store
Rent resumed in January 2014. Yet, within that first month, Jamba Juice again failed to
pay its Store Rent. Fayette Mall filed another forcible detainer action to evict Jamba

Juice for nonpayment of January and February’s rent under the Failure to Pay Provision.

> 5/28/14 Hearing at 9:54:50. A compact disc containing an electronic copy of both the
3/19/14 and 5/28/14 Hearings is attached as Appendix 4.

§ See Fayette Mall SPE, LLC v. The Speaquess Group, LLC, et al., Fayette Circuit Court,
Third Division, Civil Action No. 13-CI-2137 and Fayette Mall v. The Speaquess
Group, LLC, Fayette District Court, Case No. 13-C-5557.
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Around the same time, Fayette Mall filed a second civil action to recover the Store Rent
owed. |

Fayette District Court Judgé Goodman heard arguments on the forcible detainer
action on March 19, 2014 (“March Hearing™). _During the March Hearing, which lasted
over thirty-six minutes, Jamba Juice. admitted to the Court that it was late in making any
attempt to pay January’s Store Rent” and admitted that the Store Rent for J anuary,
Fébruary and March were never paid.® In fact, Jamba Juice brought payment for all three
months, including the late fees, to the hearing.®

Jamba Juice, however, countered that it had made timely payments for the Storage
Agreements for each of those same months. Fayette Mall contended that the Store
Lease and the monthly Storage Agreements were separate contracts, but the District
Court ruled they were intertwined." Thus, when Fayette Mall accepted payment for the
Storage Agreement, the District Court ruled that it accepted partial payment on the Store

Lease.” Judge Goodman, however, cautioned Jamba Juice that its ruling was limited to

7 Specifically, Jamba Juice testified that at the end of January, it offered to pay January
and February’s rent by credit card, although Fayette Mall’s representative knew
nothing of this alleged offer. Appendix 4, 3/19/14 Hearing at 10:08:48. Moreover,
the District Court ruled that the offer to pay by credit card did not constitute tendering
of payment. Appendix 4, 3/19/14 Hearing at 10:22:15.

z Appendix 4, 3/19/14 Hearing at 10:23:14.

1d.

1% Appendix 4, 3/19/14 Hearing at 10:10:05.

" Appendix 4, 3/19/14 Hearing at 10:11:15.

2 Jamba Juice disagrees with this ruling. KRS 383.675 provides that a landlord waives its
right to evict a tenant if it accepts payment after mailing the default notice. This
statute, however, is a provision within the Uniform Residential Landlord Tenant Act
(“ORLTA”). The lease agreements between the parties are commercial in nature and,
therefore, are not governed by URLTA. Fayette Mall should be able to accept
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the nonpayment of January and February’s rent.” To cure the default, the District Court
found that Jamba Juice must payv all amounts owed in accordance with the Store Lease
“down to the penny” in actual tender, not By credit card. The District Court ruled that if
Jamba Juice failed to do so, it would be evicted “on the next round.” Judge Goodman
recolgnized that “economic times are hard, but when you enter into an agreement, nobody
is entitled to take advantage of a situation because it is hard to get thrown out, aﬁd not
honor the terms and conditions of your lease.” Finally, Judge Goodman noted that if
Jamba Juice defaulted again, she would ensure that she would hear the new forcible
detainer éiven her now familiarity with the facts.'

Notably, as clearly demonstrated by Fayette Mall’s Forcible Detainer Complaint,
Fayette Mall did not move to evict Jamba Juice under the Three Strikes Provision at this
time. Thus, while it is clear from the record that Jamba Juice failed to timely pay its
Store Rent for the months of January, February and March, the District Court did not
entertain any arguments or make any rlilings based on the Three Strikes Provision.
Instead, its rulings were expressly limited to Jamba Juice’s breach of the Failure to Pay

Provision in January and February.'®

payment from a tenant without waiving the right to evict it for a breach of the
commercial lease.

3 Appendix 4, 3/19/14 Hearing at 10:21:18 (“I think that at this point, having accepted a
partial payment, they can’t proceed on this, today. But, that does not prevent them, in
any way, from refusing to take any more money since she hasn’t paid for March ).

1 Appendlx 4, 3/19/14 Hearing at 10:22:30.

Appendlx 4, 3/19/14 Hearing at 10:26:03.

16 Appendlx 4, 3/19/14 Hearing at 10:21:18.



3) The Forcible Detainer and Civil Action Filed in May
2014

Despite having faced two prior forcible detainer complaints, Jamba Juice failed to
méke timely payments in April and May 2014. With this third (and fourth) strike,
Fayette Mall decided that it was through negotiating with Jamba Juice. In full
compliance with the Store Lgase, F ayetté Mall mailed two separate notices on May 14,
2014. The first notice explained that J. axﬁba Juice had failed to pay its May Rent and was
in Violafion of the Failure to Pay Provision (“May Rent Failure to ‘Pay Notice™). The
second was a default notice which explained that (1) Jamba Juice defaulted under the
Three Strikes Provision of the Store Lease, and (2) Fayette Mall would file a forcible
detainer in three days (“Three Strikes Provision Notice”).” Jamba Juice received both |
notices on May 15, 2014,

While Jamba Juice also breached the agreement for failing to pay the May Store
Rent, the record establishes Fayette Mall elected to proceed with this forcible detainer
action only on the ground that Jamba Juice violated the Three Strikes Provision by failing
to pay rent when due for the months of January, February, March, April and May of
2014."* Thus, on May 19, 2014, in accordance with the three-day waiting period required
by Section 11.2 of the Lease, Fayette Mall filed this forcible detainer action.

On May 28, 2014, Jamba Jui;:e appeared and represented itself at the second
forcible detainer hearing before Judge Goodman (the “May Hearing”). During the May

Hearing, Fayette Mall established that Jamba Juice defaulted under the Three Strikes

17 Appendlx 4, 5/28/14 Heanng at 9:50:05.
18 Complaint 913.



Provision, and that it had provided proper notice under the Store Lease to file the forcible
detainer.” Jamba Juice did not contest the allegation that it was untimely in paying its
rent on three occasions during the past twelve months. Rather, Jamba Juice argued that
Fayette Mall should have informed it of this the Three Strikes Provision at the March
Hearing.” Judge Goodman flatly rejected this argument because Fayette Mall had no
obligation to inform Jamba Juice of the Store Lease terms. Jamba Juice should “know
what the lease says just as well as [Fayette Mall] do[es].”™ |

The focus of the May Hearing then shifted to whether receiving a stopped
company check in the mail constituted “acceptance of payment,” which Judge Goodman
believed would prevent Fayette Mall from evicting Jamba Juice. Specifically, after the
Complaint was filed, Jamba Juice mailed a company check to Fayette Mall’s automated
lockbox. While Fayette Mall physically received the check, Jamba Juice admittedly
stopped payment on the check to ensure that its bank would not honorAit.22 Thus, the
District Court correctly found that receiving a void check in the mail did not constitute
acceptance of payment.

Finally, Jamba Juice asserted the equitable arguments that (1) Jamba Juice had a
large sum of money invested into its store and (2) that the Store Lease was unfair in that

it did not afford Jamba juice an opportunity to cure a breach of the Three Strikes

19 Appendix 4, 5/28/14 Hearing at 9:49:30.

20 Appendix 4, 5/28/14 Hearing at 9:54:48 (“When we were back here in March, they
could have brought up the fact that we had been late three times in twelve months but
they didn’t.”).

2! Appendix 4, 5/28/14 Hearing at 9:55:03.

22 Appendix 4, 5/28/14 Hearing at 9:54:10.



Provision.” Judge Goodman rejected these arguments as well, pointing out that Jamba
Juice “should have kept [its] rent up to date on a regular basis rather than jeopardizing
[its] right to be there by not being timely on [its] rent.”* Ultimately, the District Court
recognized that Fayette Mall has “a right to eventually say, ‘no, you can’t—we’re not

>

going to play this game anymore,”” and it properly granted Fayette Mall’s forcible

detainer motion.”

ARGUMENT

THE CiRCcUIT COURT UTILIZED THE CORRECT LEGAL STANDARD IN
REVIEWING THE DISTRICT COURT’S FINDINGS OF FACT.

Jamba Juice argues that the Circuit Court failed to apply the proper standard of
review to the District Court’s findings, which it acknowledges should be whether the
findings were “clearly erroneous.™ The Opinion and Order, however, plainly
demonstrate that the Circuit Court correctly utilized this standard of review: “As set forth
in further detail during the hearing, this Court reviewed the district court’s findings of
fact to determine if such were clearly erroneous and its conclusions of law de novo.””
While Jamba Juice may disagree with the lower courts’ conclusions, there is no question

that the Circuit Court utilized the right standard of review.

> Appendix 4, 5/28/14 Hearing at 9:55:45; 9:56:30.
24 Appendix 4, 5/28/14 Hearing at 9:56:30.

23 Appendix 4, 5/28/14 Hearing at 9:55:50.

26 Motion for Discretionary Review, p. 7.

27 Appendix 2, p. 1.



IL.

THE CIrRcUIT COURT PROPERLY EXAMINED THE EVIDENCE BEFORE THE
DISTRICT COURT AND QCORRECTLY UPHELD THE DISTRICT COURT’S
JUDGMENT.

Not only did the Circuit Court apply the correct standard of review, neither court
clearly erred when each found there was sufficient evidence that Jamba Juice defaulted
under the Three Strikes Provision of the Store Lease.

(A) -There Was Ample Evidence before the District Court that Jamba
Juice Vielated the Three Strikes Provision.

In its Motion for Discretionary Review, Jamba Juice argues that there was so little
evidence before the District Court regarding Jamba Juice’s late payment of rent that the
Circuit Court’s holding constituted a clear error. This argument ignores the evidence in

this record. Fayette Mall’s complaint established that it sought a forcible detainer under

_ the Three Strikes Provision based upon the late payment of rent for January, February,

March, April and May of 2014. Fayette Mall’s counsel reiterated during the May 2014
hearing that Jamba Juice was moving to evict Jamba Juice under the Three Strikes
Provision, and that it sent proper notice to do so. Duﬁng the May Hearing, Jamba Juice
never denied that it violated the Three Strikes Provision despite having ample opportunity
té do so. Instead of contesting the allegations, Jamba Juice merely argued in its defense
that Fayette Mall should have informed it of this lease provision.* The District Court
correctly pointed out that Jamba Juice had the same duty as F éye‘cte Mall to know the
terms of the lease agreement.

Even setting aside that there was sufficient evidence from the May Hearing itself,

Kentucky law allows the District Court to utilize Jamba Juice’s admissions at the March

2% Appendix 4, 5/28/14 Hearing at 9:54:58.
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Hearing as evidence in the subsequent forcible detainer action. Jamba Juice’s statements
that it was late in paying its rent for January, February and March at the March Hearing
constitute judicial admissions. A judicial admission “is a formal act of a party committed
in the course of a judicial proceeding either in pleading or in presenting testimony _that
serves as a substitute for the production of evidence by the opponent.” Moore v. Roberts,
684 S.W.2d 276, 277 (Ky. 1982) (quoting Robert G. Lawson, KENTUCKY EVIDENCE LAW
HANDBOOK p.127 (1976)). The concept of judicial admission recognizes that a party
should “not be' permitted to avert the consequences of his own testimony . . . .”
Sutherland v. Davis, 151 S.W.2d 1021, 1024 (Ky. 1941).

Kentucky law provides that a party’s statement during litigation still serves as a
conclusive judicial admission against it in a subsequent action between the same parties.
McGuire v. Citizens Fidelity Bank & Trust Co., 805 S.W.2d 119 (Ky. 1991); Center v.
Stamper, 319 S.W.2d 853 (Ky. 1958). Thus, while Jamba Juice correctly asserts that the
District Court could not take “judicial notice” of evidence submitted in another case, it
fails to recognize that statements made by a party during litigation constitute judicial
admissions, which by definition substitute the production of evidence in the subsequent
action between the same parties. Thus, Jamba Juice’s statements at the March Hearing
are judicial admissibns, which relieved Fayette-Mall from any duty to present additional
supporting eyidence at the May Hearing.

(B)  Res Judicata and Collateral Estoppel Are Inapplicable.

The Circuit Court also correctly held that the concepts of res judicata and

collateral estoppel are inapplicable to this litigation. Res judicata provides that “a
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judgment on the merits in a prior suit involving the same parties or their privies bars a
subsequent suit based on the same cause of action.” Louisville v. Louisville Professional
Firefighters Assn., Local Union No. 345, 813 S.W.2d 804, 806 (Ky. 1991). “In short, the
rule of res judicata does not act as a bar if there are different issues br the questions of
law presented ére different.” Id. Similarly, collateral estoppel only bars the re-litigation
of previously adjudicated issues. A“[T]he'i.nquiry must always be as to the point or
question actually litigatéd and determined in the original action, not what might have
been thus litigated and determined.” Id. at 807.

During the first forcible detainer action ileard in March, the District Court only
considered whether Jamba Juice’s nonpayment of the January and February rent
constituted a breach of the lease’s provision on the failure to pay rent. Jamba Juice’s
tardiness in tendering its payment was never addressed by either the parties or the District
Court. - While the District Court mentioned that if Jamba Juice tendered the missing
payments it would be “up to date” on the outstanding rent, the Circuit Court rightly
recognized that this phrase does not mean Jamba Juice was adjudicated as having timely
paid its rent. Rather, the District Court simply stated that once such funds were tendered,
Jamba Juice would no longer have an unpaid balance to Fayette Mall under the lease.
Moreover, the District Court expressly limited its ruling during the March hearing to the
nonpayment of January and February’s rent. The District Court cautioned Jamba Juice
that Fayette Mall “can’t proceed on this, today. But, that does not prevent them, in any

Way,” from moving to forcibly evict Jamba Juice for another breach of the lease.”

2 Appendix 4, 3/19/14 Hearing at 10:21:18.
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The second forcible detainer action, which is the subject of this appeal, centered
on whether Jamba Juice’s late payment of rent three or more times during the course of
twelve consecutive months constituted a breach of a wholly separate provision of the
lease. Jamba Juice ignores that Fayette Mall moved under two separate lease provisions
of the lease: the Failure to Pay Provision in the first action, and the Three Strikes
Provision for the late payment in the second action. Thus, the causes of action and issues
adjudicated in the tWo actions are not identical, so neither res judicata nor collateral
éstoppel applies.

(C) The District Court Had Proper Subject Matter Jurisdiction over the
Dispute.

Finally, the District Court had proper subject matter jurisdiction over the dispute.
Jamba Juice’s argument rests solely on Emmons v. Madden, 781 S.W.2d 529 (Ky. App.
1989). In Emmons, a buyer and seller who had contracted for the sale of land disputed
the terms of the sale agreement, including which party had proper possession of the
property under the contract. The Court of Appeals recognized that parties did not have a
landlord-tenant relationship, which‘ divested the District Court of subject matter
jurisdiction because “a forcible detainer action is viable only where the relationship
between the competing parties is that of landlord and tenant.” Id. at 530 (emphasis in
original). In'this instance, Emmors is inapplicaﬁle because the parties’® landlord-tenant
relationship is undisputed.

Moreover, Jamba Juice’s position that a landlord should be unable to forcibly
detain a tenant if they have a lease agreement is contrary to the settled Kentucky law.

While a civil action for breach of contract is the proper method for a landlord to recover
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monetary ‘damages, a forcible detainer action under KRS 383.200 is the proper
mechanism for the landlord to evict the tenant from the premises. See e.g., Brown v.
Shelton, 156 S.W.3d 319 (Ky. App. 2004), (recognizing the landlord first forcibly
detained the commercial tenant; and then instituted a civil action to recover the unpaid
rent); Borell v. Walnut Springs, L.L.C., No. 2013-CA-000059-MR, 2014 Ky. App.
Unpub. LEXIS 292, *2-3 (April 18, 2014) (unpublished) (recognizing that the landlord
simultaneously brought a forcible detainer action to evict the tenant ana a breach of
-contract claim in civil court to recover sums owed under the lease).® Moreover, a
landlord may Bﬁng a forcible detainer action in District Court against a tenant for any
material breach of the lease égreement, not just non-payment of rent. See Fickey v. Cross
Creek Apartments, Ltd., 700 S.W.2d 807 (Ky. App. 1985) (recognizing a.forcible
detainer action brought against a tenant who breached the lease by having an
unauthorized person living in the residence and failing to have the lease recertified when
» her income increased). Thus, the lower courts both properly found that the District Court
had subject matter jurisdiction to hear Fayette Mall’s forcible detainer action against its
tenant, Jamba Juice.

CONCLUSION

For the foregoing reasons, the motion for discretionary review should be denied.

3% A copy of this unpublished case is attached as Appendix 5 in accordance with KY. R.
Crv. P. 76.28(4)(c).
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Court District
Commonwealth of Kentucky
Court of Justice  www.courts.ky.gov County Fayette

' wision District
KRS 383.240 FORCIBLE DETAINER Division_Pistr

JUDGMENT
FAYETTE MALL SPE LLC PLAINTIEE
V.

THE SPEAQUESS GROUP LLC DBA JAMBA JUICE

DEFENDANT(S)

This cause coming on for hearing and all parfies being properly before the Court. The Court, having heard

evidence and argument, and the Court being otherwise sufficiently advised. IT 1S HEREBY ORDERED AND
ADJUDGED AS FOLLOWS:

That the Defendant(s) are guilty of forcible detainer as charged and that the Plaintiff have restitution of the
premises lacated in Fayette ' county at:

FAYETTE MALL SHOPPING CENTER
3401 NICHOLASVILLE ROAD #C-311
LEXINGTON KY 40503

Defendant(s) are ordered to vacate said property within 7 {seven) days of the entry of this Judgment.
The Court further awards t0 the Plaintifff costs of this action.

If a Forcible Detainer Settlement Agreement {AOC-218) has been executed and Filed of record by the parties,
said terms are herby incorporated herein and all parties shali comply with same.

EITHER PARTY MAY FILE AN APPEAL WITHIN 7 {SEVEN) DAYS OF THE ENTRY OF THIS JUDGMENT.

Date:; : MAY 2 8 zmlt 2 . y@z WM % W Judgé

Distribution:  Filer" ' < wIhTSaIg
: Plaintit” _

Defendant/

BiAYE-i i< CikCulT CLERK
DEPUTY




ENTERED

COMMONWEALTH OF KENTUCKY

ATTEST, VINCENT RIGGS, CLERK |

FAYETTE CIRCUIT COURT AUG 2 02014
. DIV.3 FAYETTE CIRCUIT CLERK
CASENO. 14-XX-17 BY DEPUTY
‘THE SPEAQUESS GROUP, LLC | | TENANT/APPELLANT
d/b/a JAMBA JUICE-
v ON APPEAL FROM THE
- ' FAYETTE DISTRICT COURT

- CASENO. 14-C-04015 .~
THE HONORABLE JULIE M. GOODMAN, JUDGE

FAYETTE MALL SPE,LLC LANDLORD/APPELLEE

OPINION AND ORDER

.. This matter is before the Court on appéal from thé Fayette District Court, Case No. 14-C-

' '04015 Havmg reviewed the record and the briefs of the pames ‘having hcard the. arguments of

: counsel at a heanng on August 7, 2014, and the Court bemg sufﬁ01ently adv1sed thxs Court_

HEREBY . AFFIRMS. the D1smct Court’s ruling grantmg Fayette Mall SPE LLC s (“Fayette

Mall”) petition for forplble detainer against The Speaquess Group, LLC d/b/a: Jamba Juice

. (“Jamba Juice”). Pursuant to KRS 383.255, the rent deposited with the Circuit Court Clerk shall '

: be distributed to Fayette Ma;ll

As set forth in further detall during the heanng, this Court reviewed the district court’s
. findings of fact to determine if such were clearly €rroneous and its conclusions of law de novo.
It is undisputed that Jamba Juit:e failed to pay itstent in J anuary, Fcbruary, March, April or May
éf 2014 in a timely fashion, which constitutes a default under £he lease agreement. Speciﬁca}iy,
the lease agreement contains a provision that provides the tenant shall be in default if it fails to
_pay_»mon;hly 4re1.1t when and as due th.r¢e or more times during th; course df twe_lve cohsecﬁfcive

months.  The issues bcfore_:";hc Court are (1) whether the District Court had_sufﬁcient evidence

‘before it at the May 2014 Forcible Detainer hearing and therefore could utilize the January,




Based on the review of the record and the arguments preéented during this appeal, thiS

Court finds that thc District Court had a sufficient factual and legal basis to grant F ayette Mall’s

petition for forcible detainer. %ﬁ}'ggg& _

ATTEST: VINCENT RIGGS, CLERK
FAYE] IT COURT
BY_ - A1/ _DEPUTY
JAMES D. ISHMAEL, JR.
JUDGE, FAYETTE CIRCUIT COURT

_ HAVE SEEN AND CONSISTENT WITH
‘THE COURT’S RULING FROM THE
"BENCH ON AUGUST 7, 2014:

%@(AAM/\/MW

Métthew Al Stmnett [

‘Lauren R. Nichols

' BINGHAM GREENEBAUM DOLL LLP
Lexington, Kenticky 40507

: ‘ ~COUNSEL FOR LANDLORD/APPELLEE

, M\" \QQOWOEd Cw&mmmmmm ey Ve
. Carroll M. Redford, ITI ' : -
Susan Y.W. Chun
~ Elliott C. Miller
‘Miller, Griffin & Marks, PSC
© 271 West Short Street, Suite 600
Lexington, KY 40507
COUNSEL FOR TENANT/APPELLANT



CERTIFICATE OF SERVICE

I certify that the foregoing document was sent via U.S. 1 Class Mazl on this the ﬂc
_day of August, 2014 to the following: C

Matthew A. Stinnett
"Lauren R. Nichols

"~ BINGHAM GREENEBAUM DOLL LLP

- 300 West Vine Street, Suite 1100
- Lexington, Kentucky 40507
COUNSEL FOR LANDLORD/APPELLEE

Carroll M. Redford, 111
Susan Y.W. Chun
Elliott C. Miller .
Miller, Griffin'& Marks, PSC
271 West Short Street, Suite 600
" Lexington, KY 40507
COUNSEL FOR TENANT/APPELLAN T .

o 'Fayette District Court

- Civil Division and Forcxble Detainers -
- I50N. Limestone Room D101
- Lexmgton Kentucky 40507
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authorities 2s°diys of chacivasice,/ md/u‘dmguywwdsorwlormlmedavu wwnouvn, mmdwn, or

odl«qmmnccsbcxmd&ndbrd svoutedl - -

-(wmmda w;;.;dogzmedwdmihe suémn’hdmg. <
= e

MMg_
fequest ihcrefor, o, Eaniflord: m&m fprescitalives shall nqt
'mmtmlfoas.(yplwdh Teoant: Tenari shalf indemnlly snd hold Eaidiond X
;ny-unﬂnﬂdﬂau,dmnds.unﬂonsuumg—mot;hcuwdfm' i mpﬁdby

o Ssmish-the, mfommmandl«mdmaﬁ;cnxmrorﬂzhmm Mmtbnmut.hﬂm:shuaby wdwrmn‘
bmmobﬁgacd,w Iacludé Teaants tradd iinive"and loga, tf available, o suck sdvertising.

Section. 2.5 Utlitics Charges, () Temat shall pay promplly;-as and wica the. same-ecores dus-and
‘priyable,-atl waicr reats, ratés and chargés, afl soveer yents- ond ol charges* fcre(vcuwty gs, huat,zimn,huandlor
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L eputis kmwwam-nuz WWxe
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chilled- water, air conditioning, ventitating, fighting sysicms, and other willities sispplied to thie Leased Promises. I
Uty suck uiilitics are pol sepacately meigred or assessed of ar¢ only piriially separaiely milered of assctsed and arc
used in common with offier tenants in the Shapping Center, Tenant wiil pay to f.andlord a proportiosate share of
such charges, in addition to Tonan('s paymeats of the separately snviered charges, Landlord may install ve-
rcgmcnng m:tm ad ovﬂed any aad ali charges aforésaid from Tensat, wuking rewwras Lo the proper public wtility

y i unil, provided that Tenan shall pot be charged. wore tran the rates it would be charged
for the mmm;(’fumduddvedly(n &-claxdhammbyd&iad Wiility Company, a5 hexcinefier
defined.

(b). Landiopd shat! havcmcwnnongxxumymndmumcwumwmmdchmgu
migmvdwsmngmcﬂnppmgwﬁ(w&mmww 52 § o

ber-o ppuvg FUiliny “Comipiny or : \e

sny. wwmﬂwévmhndwdmimof&kuﬁwycwm
mnmmmwmwmeNowmuwmdmmm casts 10d
chargos therSlor, provided that tie-sime shall not reselt in.20y additional cost or expense (o Tenairover and shove
thint which kwnidpayxf)tpwdwmlumc W}yﬁomﬁwuchuﬁ:waqnuy uhmﬂudd’med and

mddmwmumumcmpmmnuhm. B aod other gt
fequueruqﬂs. -

hﬂ,d@mﬂgﬂ,o{wtﬁt‘t‘mmymn«m
qe defeit invthe wupply. or clisracter of.eny utility Sefvices |
ehinctor' of utilily sérvices i3:0d-loajses availble orsuitable
,&ﬂm:.—dcf umvﬂsbﬁi:,wmwa:%nw :h.m constifute an

FordiTBe Wil thu’prw:simsfvt
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“be required Yo make strictirs( alteratiniis.to the Leased Pratmises or the bu]lding in which e Leased Prewises are
Jocated ualoss made weoessary by reason of-the uatuee of Tenant's business, work pecformed in the Leased Pwuuscs,
or the mumner of operation thereof.

Tu\mshaﬂnolmul.c.aom usc,uu;onﬂsposcormy b - jrxa” or
“poltuani” {as those ferms 25¢ defined under bay Todesal, state, and focsl baw or nguhuon of commen faw,
pmmwwhc&uhmfay.wwvmwums&mmhwmcmmwmmﬁ:
5 MoanmMqus,wwmmwTMs
e mm@.nuz satnicol ar disposil-iv pmnmn&hywazpuﬁwald\hmdomw&mnhm
ﬁchsafsu:hpmmlsorcmcpnmﬂmmwﬂprmmm

&) .cuvent gopies.of slisuch permiits wd pesmictions on such pormitsyend,
8 d drodns 2 condifby of such porults-or exocptions 21 nandgted by
bhzfdsuaﬁbmcck\n. . .

‘Sectipu-4.3 -Conti u@rq:craﬁvnby ’l‘cmmt. I\:\mtwm:#mpybxwuhrum
&Y ondtiiiod

mup:muﬁt it cedct‘smk d
& e St

dunng it
confiit with- sy o‘hbe upwm‘pm‘ﬁs?oas hﬂwfgommg shexwe nﬁﬂmmﬂdqg uas,_ma!ls,wltb., drivoways,
passigeways, Sipay, Cxakions ofblidings, fighting, wod odicr wilicrs affoctiog ather tempey.jin-and the-genordd
namgememnd appiranteiof thie- Stinppugg Ceitet. ~Tmntm{qcomplyw1€hxl| Sﬂdl"nlk; and regulations

apon awtkos 1o Tedant from Lindlomd, 1if the svex Tenant flls &0 ions or ay of
the.cther voveapls st forti fa thls Seclion 48er twekyTour (34) bows nibtite ﬁﬁmiandxwd om.sm-
. ww(wmmuwmwmwhpg@nm@ Landloid g5 iditidfial yentthe sim.of ~

onéﬁ\m for'each vightin, socspiance’s! soch addidicial. it 0 Yo williout prjilics 1a-eny
dgﬁsormeagm ‘wrEandlond: mc&rdaywwt,cu'tmr"‘ ation-occlts it Cotinkc: W\_m
ﬁolaﬁon. T;dek&tj.‘ttm—u‘foﬁ’ow: '

()Mmmammmmmummwamm hmcmmdtkmgk
momnmdmvmdformdxpwpasoby




FAYETIE MALL

&) All gbage end refese shall o teptinside the Leased Premises in the kind of contalner specified by
Landlord, and shall bé placed outsido of (e Leased Preiises prepancd for collection fu tho mnancr and at the times
and pleces spocified by Landlond. If:Landioid shall provide of desigaale 2 servies for pitking vp refuse snd

¢ 's casl., Tmshallpaythcooao(rqmvalofnyof’fmsnfuscand
: r sotisfactory io the Landlond, f s d

2 Caltiiet{e.g., praisions-of modical servioes), Imtsunfzation ‘of- parfpraniice of &
smdcotoﬁwbodyormnnmmwm&mmmnmwhkm«mud
-blolagicals. %qm(muwaymnum%md«mwwm@dmw
TieveinbeSors dotined..

A

. w
umovalu‘l‘cuwr‘smenscwuhomumumyﬁmm

(d) No loud speak Tovis h ndios.mpepluym.orom«dcwwshﬂbeuwdma
mannaspu%_obehwﬂﬂmm&z&soﬂ&ohm;dhwwwh&a\w&cm tom\lofundlmd;nw

nrvuedmA

- comprunicot
. Withitiies nsemdveq}nyw-
mendgbbnﬁmod imvh!r]rdiq

(c)‘Tenql‘s -puasi] M&Mﬂmﬁ\gm :l'onbc lmd‘l’mua‘!ﬁaﬂ bcdmpedso -mainialn &
; X it u:cdmwlnzoﬂmedurmo X
the:
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d;.[ £l PR P

pamonsotanwmdoorsmdxlmhcrg&s) m:amnddmmdﬂon.
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) Tehent shafl Gke nd.acion mwmumwmmmm if"any; affecling Gie
Shopfiing Qenfer, nov ertate w1y work stoppigs apti w&wummyumfumwnﬁm
mmofmmdummmmwmm&cmm«w&ﬁqmuww&my
cxmnmaorotﬁupmou(s)‘lawfuﬂymud spor safil Shopping Cente; nor shall Teziantcaise auy iinpairmernk of
:adumouofmcgoodwa!ofﬂ\eswngcm«. TMMWMWMMn
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{n} Tenant shall‘use"the. Shopping Cetiter name epd. ogo, 2s such may be- d::mgad ﬂcm time {0 time,
mfctmgwlhe(oc:uanoﬂhcumd?rmmm:ﬂ paper, ndis, television, of offier ad 1g.

(o)Tcnam;bal[scwenWorslo&mum Px:mxmo:\lv;ddz hagdlse ax Tenant is permitied 1o
offer for stk in the Leased Premisés purspant Loase. Temidt sl oof violuo wpplicable foderad and state
mmmmmmmydpmmm infinge oidi tradednarks of cupyrights of thacs,

® Tmmmmwmﬁmyﬁ:ﬁh&xwwmgor mgou:o(ﬁm«ss“mk
(whetierseator fickitios) or eay otiti sold thar Soavby§td
anw&ﬁmﬂsﬁ,wulﬂuwm&hﬂmm cfbm operation Tmﬁshﬂuolmﬂwhmcd

5.2 clcaradicy; ontletor'whokis

{q]va,ulmﬂ nof perfmmwqu*auy onw;y mwwwinchm&ydmuse.mar.nedc&uﬁclwm
Premives o any-othor parl-of e Shopping Cerfiar,
. (r)TmamsbanmmeMwamyowmmm&rMme
*he-Shiopping Cobted vxcept H, ikl ot 2, m!‘ﬁmummtﬁcshopmmnmybewwcdby
Lasdloed in writing, Allsuch dquipmisdttshill Havorubbers s only.

W rmmmwmuwmuy MﬂmMEmmadelmyyM ey, orjn:the-Lepsed:
:6f tha Shoppiug Ceathr, designed q

Tcmutacms’mfmhwnhmoucrmn&dfﬂnmg
) {v]Tm;shﬂl mw«ocwpydmbmcrhm’lscsm wmm&«mmpumcvﬁudz would:

{njare-the reputztion of-Inipaly the qmmarwwzmuwwmgmm
,'in“ﬁ*@”s“meﬂ‘a“ . e
(W)Tauxi!sbdrnvtaém,cﬁsphysdlordlsﬁi sy atoohlé Beverages o acy danerous materhas

(inel i ) qamﬁwu, i uﬂu:’.qass.

(t)Tmﬂsh}l}gmuﬂww.lhudmum&wotmypodﬁqnf thoLeased Prem:
sut ot limited 0 ﬂq!;yé(wv«ﬂsmgm&fwﬂchrmuwmpmi

bondmm:cpax, upmngggtgmat-uumu'
§ sppalcimiue widiiy five 45) dayy orlisndlord -

Gy i
awnptrmﬁpafrumc u‘.renm:’s Tipéise;

A Tmuxshuwphworpmnwbephcedwnnﬁuimdw doar, anzhrwﬂ.mwhdavvotﬂw
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titne oqual to the oﬂgmul Lme‘l‘mu bt Lo exceed 1en (10) yeass), Following Landlord's regisest, said unamartized
‘costs of leaschold_improvomcats shall be cvmﬁod w l.andlvrd by Teaaun's chicf financial officer. Landiord's
reimbursement (6 Tenant of the afe ized costs of leaschiotd shall pcour within
thiny (30) days “afier the date Tenanl vatatcy di Loased Promises and Lnndlnrd stall deduct. from s2id
reinbursemaéat any sums then due Landiord. .

. ARTIGLEY -
INSURANCE REQUIRED OFTENANT
Tw shallo'huin M«pmﬂde, on or before e el

(i1} Boller wod Machinedy (Michinteaks) tusus eov«ingaﬂ'pmvmdﬂbaﬁuwhwm&
mdmmwmmw«m‘kmmlfuy,mmw
Licased Promiss which-sorve the Leased Premises, in 2 minimite:asonnt of MllhmDoﬂan(S!mm
ymvcdud.lmvﬁ Tegant 'Sl ambcmumedw mewvmﬂw ds&smemp!ﬂedhmm
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maintitn ony-decorstion, lsumng, or adveqising matiec on the glassof any window or-door 6f.be Leased Promises
wll.hoo.u ﬁm “obtalning- Landlard's wnum consenl, Tenaat Tirther agrees 1o maintdin any yuch sigas, avidings,

ions, learring, odv g maltex, or other things as may be approved by Landlord in.-good
cnnd'mon. operating order, and cepsir at all imes. AR signs of Téamt visible from the common areas of the
Sbopgmchmeer be in good ese.and shiall copform to he sasiduds of-design, motf, and décor from timic to
time estzblished by Landiard for theShopping Ceonter. No faihiing signs shall be permitted. No trodit card signy or
adveniiements, norany band {wered signs shall be visile fom Gie cominon ‘areas.  Temant siuall insolf
Mmﬂﬂ)kﬂued acpe 3lpns on ityservico dooar.

- Scetidn 4.6 Retall Restrichion. Limid, The pastics ackdbwiedge Giag the reafization of the benslits of 2
pawmgerm{lmemdmﬂm upodTeuzn!smumxzhuusGms&ks,mdﬂmsdf-wmpd:mts

isistent with-the g i GmssSllﬁ. mmmmwwnmcmmm .

Aanual Rent was. ncgowod xogulw with-and giviRg mxd&m*ﬂﬁw?wwmgc
byftemm:mu&pave!.mdlwddxm for comsideration. Fe

e sarie Cihalt Hresicy the & otained 14 gtz Sectloy 4.5, then | umwfnwp'

mdmmﬂmﬁmkﬁdenﬁmkmw«mxﬂmm(ﬁw
thisty (30y days™ writesice 10 Tentnr, or(l) snfoin ﬂnvpaﬂmof&cybhdvemoﬁunnx«( i dncluds
dlamwﬁgmcdbyuymhdw storeof Tenant in the Percentage Ront diy this Eease.,

Section 43 mmmmmmg the Term otd;e lmnﬂ%mdloddzsku to-jelocaté. Tenant,

T * =
o sh?lhaw mwm«m (10) days 1
emersmhmmmﬁemduﬂkmﬂmd !oxd;ndl‘mmsball
40d 3 force agid ofiodt. 1 Landlord:shil niot 30
e st o Landtbrd

Teaic )
mmwmma'.(q\lqdnxeda Gf the date or tw,:h
Vorsion 32 L2K0010 R

5 il indio foctd Testae version J Wathormark doc
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loss. Themini Hrits-of the ialigs i ability poficy-of.i shiall u ag vay fimit or dimidish
-Teazat's (nhihzy bieceunder.  Temarit shall deliver to Landloed at kast ﬁﬂm ((S) days prior to the fime such
insurencs iy ficst required to bocamcdbyfeaaﬂ(.tndtﬁauhrﬂ lcns(ﬁﬁwn {15) dz;qpnarlod:caxyuahon of
such policy; cither stamped m:fwd mdnq)lmlo originat or-a cortificale ufm:nram on all policies procured by
TFenant in comy witllits der, tagetace Witk evid ry to Landlord of thy

of the pr\:mlumrﬂnacfor IFTesiay Gailste obisid and provide any.of ull-of the aforsiaid Insotunce, ton Landiord
sy, bt shalf not Ww.mmawmwﬂrmmmwmufmdummu
2dditional fend payable will the next tistallment of Miiinbm Andndl Rept.

() The-mini lnanxo("- ial general Bekility, poticy of tnsurance shall be subject 1o fncrcase

‘st any time, and from dme to time, aller thi commedeament. of the third (3% foll year of the Term ¥ same siall

* hecoms Gicessary for adequate poasection, \’v’uhmthuw (30) faysalier darand therefor-by Lagdiord, Yenant strall
f\nanhLmdlufd with cvidenice of Tenmit's compliance with sucky

@ Tmagwio Wm«dmmmm da wd\cdu:'l‘manz
for Susiness ia to ixasd ol Thospcfial-oqss-oF 21 &Jj‘l!YOO) )’S—{inr : e

X ;Ptuniug iulq!l bcpmnmd wb -md—fqr eoo&ing-e@demrnd
e Feomises, wtl‘m ann Tnstadl mhswa;e o cu-on'&v-ca{muﬂx;g -

ARTIQLE Vi

REPMRSMWAN(E
Saitico Bcp:irsby(mﬁtord, Witz a seasponbls pedod after o
mmamu retural repalty 1o Ueerioe alls forchud: X




BeMwere wide neceisany by aiyact or ommwnvrncgugmoc of Tendnty dny subtcriaat, or cancéssionate,
pcc(lvc wxployucx, agenfs, Invitees, Ticensocs, Vm(ms, ar cantraciors, of by firs ‘or ollicd casaalty. or
; excopt as provid d b Articlo VIIL

Sccivi 62 Kepadis and Mainteniinee hy Tenant. Tmanl shall make and pay for sl Tepaistarthe
+Leased Peemises.and dll cq\npmmcnnésyszcms saving taeLeascd Preises exclusivety and shall replace 3t thlngs
ol’upw md operuting grder, such a5 | Qﬁxn«ﬁmﬁad‘m}di

imaipizin, replict; §

'bcatmg.'anddwﬁ'xcul mlbuons. iy mﬂdcwzﬂ;,mpc&mg,mdﬂwm Tmnlshaﬂztall{xna
kecp die Leascdl Breniites ‘and al mmc«. extéfior walls, glass wid show mouidings, partitions, doors,.
Boor snrﬁr.s, ﬁxnm. zqulpmcm, and appuricaincts lhweof “ine gpod order, . candlfion; ‘and tepak, sad In-n

of cléablifess, ncl plriodic puinting ofthe Leasid Pramises, eod
-Tmslnum;wd‘«hcmwyupmbudlomcwhmmmswdﬁd tn Section 6:1-hercofas
boing the respoisitillity of Landlord, and a< roquiredt by Section 5.3, bereof, Twmdnns(iucxpms:mphwzn
Givken or dsmaged lass or subistitutes thevefor, as thio case may be. The provisions of fiix Section 622 skalf nol
timix Exindiord's obligation mra:nfeouqnlrnnwwlc\’mhmtmmemufrnorodummky

AP ¢
or Vst thesi ir-any. al’ssfdimbnalerd mymmi.rqnn: wmmlhhh@ww—ﬁfw Jossior.
didige atmgmmmmrsmudmdigm pmped;,ormrmuﬂshsmbym

“thigedl-wid WMMTWW»WQLW:W@;MM Fepaips plus tweaty percent”
Q0. for.cveftind, ioupesomiatinn ofkobillthersfor, asadfitonglzent. SaidBilsbll inckede Sncrest from the-
date’ such mmwumm(s}mﬂ&m vpains.

: . Srctipws3  Jaspoction. Landlord «irmmndmmmm e rightdo edter s LéssSF Preniists
amngaqy hnsmmday (u\d».mnqaxcnq uul\(wm)d\mg the Tom,

Tenw;gms W, chp'lshuﬁug &a’ﬁms,iimy,. &d e Sittovilks g mial
mﬂwﬁwﬁm Temnz‘wash, {ised; oF vts&uams,.mdﬂn addiiton, if:-
u&, ﬁhq-md ainside sidoiaatk: mmne&ﬂe@ :d‘n(nmgmcl.ased

jsed Promite bitd
Pmnxsc:ﬁeehmw:mdmw

©oo o ARTICLEVEL
 AUDITIONS ANDALTERATIONS: : R

ord&um

cvnjslylbaewﬁ:, which shall. mdudeﬁnobﬁganon to oaks-reduired moﬁﬁaximshm;—mmma(
_ Tomanl's oxpinse, I aciv sonmnds wea Mﬁumuﬁ:&ﬂyﬁoﬂﬂne@mmmﬁwmw
o temodeling, Tevan{ball, atils soke cust-and expene, regtics all cnkyw:yﬂnc:ﬁ!ﬁwx&nnt&d.uwd‘hwus
{ifdny)vith hesame typeol mutching floatxiles: X
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aécortoass with plads 16 e provided by, Teaiant; subject 1 Landiord’s prit wminawoval .

Section, 72 By Tehuut.. Tevinrmay fom time:to-thoie: (if"" g2
expeinse, ‘aller, roRovate,: orimprove: ths Ecased: Premises
wodmmmu:, Bx ki g
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{ibsr or ol w0t ]
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FAVETTEMALL
(v} Ay or ali'of the buildings of commion arcas‘of the Shapping Center ara dansaged (whedwr or

ot the Leased Fremises are damaged) (o such an extei that, in the sol jodgmont of Landiond, the Shopping Center
Gannot be operated as an ccanomically vidble unit

{¢) Excopt to the sxtent specifically provided fbr.in;hisl.case noae of the Minimum Annial Rent and
other suns ayable by Tenant, nor any of Teaznf's other ‘Gbligatians under any provisions of this Lekse, shall be
aﬂ‘eacd by #ny. dma;o 10 or destruction of-the Leased Premises by any couss whatsegver.

(@) 'The’ team Scost ofmplawmn\" s used i s gectivn, shalt be detarmined byihemm-pmyof
- companicy selecied by Landlond msnxmgtandlo:d agaings the msuaky mqu:suon. & u'ﬂ;cnryhuﬂ ‘bé-no mmmx-c,
um;suxcpmxcsbauvﬂn\hngcnrm} re-of 20y i i3

- shall be d incd by arshitra coidil lodwwl«sandgramccsofmw\mmmmmtunnmwonm
Cl\wanouga,'l‘amcsxw .

. (v)’l‘m-xhﬂ ghve 16 Ladloidand a:ali) s of rosord prompt wrﬁunmiorolwdamaa: oar
-Bestiviction o€ sy poitlon of e eased Premises resuling from Yire oroiier huzord.

Sucbon 8.1 Condemastion. Ihhvauuc Licased Premsifes

. An,ylhm hmm&mmmmmmmmﬁmmmﬂm)dm -
Lexsed P:musesw ‘more thian twénty five pecead (25%) S tho-then existtsg paved
Cumﬁnhw m;wmmm_ {iga theredt, shthery

Section [ Admiones.

SectivaSiv-Initiat-4 2 GErensitt ha-nrndanls it fathin s edso-fo
9a kv it : s i o-fhiseast s

- ©@ ANTENTIONALEY DELETED,
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Section L2 INFENTIONATLY DELETED,

Section 9.1.3 JTENTIGRALEY DELETED.

Sestion 9,14 INTENTIORALLY DELETED:
‘Bection’s.2 INTENTIGNALLY DELETED.
Section 93 mmﬁgng.m’om
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FAYETTEMALL

contained herein 1o the comtrary, Tenant shall not-be voquired, Lo agroe, wad Landiord stalll not have wry right of
canceflation for Tenant's refusal to 8gres, Lo any modification of the provisions of this Lease relating to the arown
of Minlmam Annual Rewt and Percentage Real yescived, the $izo and/or Joration 'of the Lessed Premiscs, the
duation andlor commzncemet dite of the Term, or redazing the impravements-fo be mede by Laadlord 1o the
Lcascd Promises prioc 1o the teader of possession

Section 102 Ssbordinution. Lundlo.rd “and Tentat agree fhat this Loasc is and stmll be subjest and
‘siliordinat arall Gmes fo.all grousd apd undériying leases and 20 3ll morigages (in any-amounts ard all sdvances
thereon whichomay nawwhwnhueﬂe:{mcﬁ lcms or lho ral vamy ofwmdubrlnwd Fremists:focm 3

pan), aid to &l renewrls, modificatons, -and € siops thereof: The
erm “mioetgage(s)" 25 used. heéeeln shalf be deomed o mr.lude trust wdmturc(s)‘ Mx) of gust, and s:cum'_r
decd(s), Tenail agress to.attorm fo any undadying graund [cssoc-or martga -its affiliewms, successors 3nd assigns

ot any purchescer of the Shopping: Center-in-a fmcdosm;pmoegdnr\gorbyxdwd'm hcu of foreclasuia (a.
Mo«gngee!my") who shzll&saw@ilc undlxmd's Tatdrest in thay g - ¥ ar |

- Upon “resjest of ‘stich smund k.:xcr
succccdmg 10 Lindiord Hileredt T ﬁas Leasé: or Mw.ggce Pary, Tenasit shall exetute; such agroement in-
. uf sich i “shal] reasynably vequesl.

d faukﬁemndcrxf. Mrﬂsmmwmnw:m‘fox
iy otbier Sin ducaHder this Leascend such filluro.

~w«m’rmw(z)1mmuwm
95 0F 1l Joasé, wid such Satlure Sl
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* rght graatedin, t}usS-cern shall notxvﬁcvc‘lfmﬁommc
ohief covenantsrequired by mtsl.usc,:tuxumemdm
mmmmmmm ather moqm:y ubligwom dye

ity § 5
awexarchcmyochcrngamdwwmdmda nwﬂuﬂhndtbrdbemkmyobﬁyuowm minimize
“Tenzit'i-loss as 2result of-Teibat's defuult. 1F Landlond sdtrpls to fedet the Leased Promiscs, Landlord. shall be
the’sole judge'as 1o whther o not % proposed-tenans i subible pidiaccoprble. I Landiord relers the Leased -
Premises (no infercace being made.that Landlond is required fo do s0), then apy procesds fionr-such rdadng shall
be applicd in the rn!wwmgo:daorpnwny(x)mmcpaymm(afultmlmnﬂm mayhnve‘lncmuim

. “with efetiing, altering, repaising,
mbﬁvﬁngco&wummmlm hmwlwsld:dmg.hdud&ugcwﬂem -eZomay’s and
Wmﬁ)mﬂwmmofwmdwm eg:ﬁoasdwmdcﬁom‘fmm
Landlord, including-the cost-of-debt colloction; snd {c} tho rwdue, it sy, 10 the paymcat of {tis oa-gning
obhgxuwnf‘l‘mmmhndlmdmmmmemwmdwadiﬁnmofmulmgnﬂTwmmwmall
dhnsiomyuea: Mw&emomgmwmmmmmmmnumorwm

Tir 168 évenit of 3 brearh by Tegant uf-any oﬂhcwvmu of pnmsm Horgof, l.mdloms’aal(bxvn, o
Mm&qmwm ® maymlﬁe'nsmithhvok&nw-imbdym ut bw. o7 Ja-equity 'l
eiforch Lindioid's ighfs-n:iax ofihen; il Wﬁ\d M«w&m}uc&mnw o, 'Wiﬂz

ny

it performance Fany-
deamned taho 3 walver ot”my;fghts oryeoicdiesthat

5 bnﬁch' w dd’n!ﬁu the fcmx. wudxtlons._

. 6 gole oﬂzndlwﬂ, Tmuiﬁﬁ 3 Izndlmffofpomm
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.ARTICLEXIX
'OTAERPROVISIONS

Sectio 121 Defiatiken’ wambanra Tandlord, The tem “Lasiflond™ as od . (s Lease mears

“oaly the ‘owneror Thocigarie i prosstysion. fof uummdqumwmaewmmm

bmdmhma?lwmhsdhtﬂﬁqﬂwwyhndhmkwwhmmm«

said bulldliig or Keascliotd imeceit ov-an pssignraent of i Lease, or s demiss. of e biflding ared/or tandy Landlord
. mnumwumwmmadm«mqmm

I ] !sspeeﬁany uudm«l angd sgrm.d that therg shall, !mnopersonzl uammy of
“Laudlord (nor Landlird's ageiit, if any)fa reéspect trany’ of fhe covenants, condifions, or
‘provisicus of this Tease, Yo the aveat of 2 breack or default by Lnadlord of sy of s

- ‘ohligafious under this Lease; Tenun&:ﬁ-looksoldy 1t the: equity of the Landlord 7n the
- Shopping Center:forthe satisfaction of]‘cmmt’s Yededies:
Hersion £ 530001




{n addition herelo, it is spccxﬁally undesstood and agrecd dat-Landlord's cights, priviléges, duties, xid
obligations may be administercd by Landlord’s desigace, incinding, but-dot fimited to, Landiord's agent, and that’
such desigace stiall have the full suthority of Landlord hereunder o pectoce ol of Landfond's functions horounder
includiag, bt not imited o, the execution of this Lease ‘nd any other; ruhwd dommmizuou.

_ Seelion 113 Retationshiprof the Pacties; Nothing donteiced in s Leasc shall be déomed ot-construed
¥ind sgeat omr,mmup wmvm\wbm i, pauahcmm L3
bwngundaaoodmdxgmndtﬁ:t (o meihivd of computlag reik-nbt ahy. other pra

any. s 6f the’ pnmcsahc:dns!'nll Bt ‘doeised. fo Exéate. myw&munshlp betweea thc -parficy-other G)un that of
Loddlord end Tejant. I hé nampd.Landlordin i Loase'is 4 by : naging agest;: they

i

Tenant agroes that fhe word “Lasidiafi™ stall o doeaied 1o mfwsoldywsuehagcui‘s panﬂpal V

; 36156 excnt Histrence Kovéige isavallable; ocbieopics xvallable,
Jasses' or-TitiliiEer ey s piEagrapk, Tenar Afak-foonishi sﬁm’fvﬁ%p&dﬁndm
:l'mma&mdxord fand sy designecs ot Lodlord).

;d;«::w-ﬁcshwpu Centéy, ity deplic, o
1g € o«
qoai-pistitic. works Landord’ mmmﬁvw
- canstrud ‘I)yarﬁomuwmem  consructing tie

ifg. Center plé i mmudmetmdﬁmmw“dbww
- wwxwwmmmmummqutmm Landlord skall nat e
N responsitic for damage or'lnss.of propaty-of Teaant kept orﬂmedon the Lessed Piedfises, mmawm
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FAYETTE MALL

ithstanding anythiing contalned hercin to the contrary, Landlord shill o-fiable for fts negligoncs, ciecpras sit
forth n Scction 5.3 heredl. ’

Section 126 Assigament, Subletting, er Licensing.

Scetivn 1561 Trawsfer, Assigument, Sublase. or License, Tenart shall nm. voluntarily,
nvol ily, .t by operation of law, sell, mungage, p{edg;,ormmymmnwf«umgulhns Lease in whole
orin par, er:sihlat 6r license ihe wbolcoruypaaofdwl,casedl’rmm orpcmmmy oﬁmpmonsorwmty 0
occupy same-withoul the conseat. of Lindlord, § ihere bercin to or
Dtiver peksons or entities notwithstanding. o wic everit thay Tenant requasts permission o, enhcrasngn this Leasc, ot
ta siiolet-of Lzehso fie, whole ‘oclaby. pait ol the Loated: -Piemlses, or this.Lease i desmed to be ssigned purspant 1o
‘Szition 12:62 of this Leasc, thon Lmdkrdnuy, & it sale* anﬂ'abwldq disawom dea 10 consent oc-witlihoid,
Tonsed ot i X nlmdndhev Mhudlnrd:{manywayobhyﬁ:d

To:grant sush’ ), thoa, in 3dditign tasuch other
- mm«wwfmﬁlkmhmmﬁmwﬁﬂm

os's'u‘b!«ﬁngvr Heesising, Tcmnt s!nl(m( be in defaul|

(B)-thie. pmpds«l-mlgnze oradﬁm of MNMWW Lmedﬁuu}scs nnd condgetiite.
: 5, Sonditiod iinds AT thie fease, inclad s specibied

P

(c)ﬂmif(&eu'mmlxwmym’ﬁmﬂmwm&mﬁwhpﬂtﬂwm
m«dwwuﬁmxwlwmmﬁmwmmﬂﬁ

To -raserved heveundsr, w:mmmzowmmmmwwacwchum
%whehaﬂbe&uﬁedtddibmdmt;—tnd.

{d) Tewant and its'propas (et e wa@nmmmm&www
mx«a nhdtyé&dxwa emmqpmohm m@mnikwuma&m &3 the.cate
rdng Guarenior whidh, "

o wmmquumM WW:@WM«MM
Jous of coansel ' comection with-oach wuh, asggumcnt, Saleas, or licamé; ok ot Tedé: thta the
MMMMMMMG_MM

The cueptanco ofirent frorrany ofher caity sl wxugae@edwbn mo{my cftﬁeprovsmofﬂﬂs
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FAYETTEMaLL

tothe evenl ficre.is a Guarentorof this Léast, thoa if atsny-time during the Term of thisLsase,

{3) any partor all.of su&:h Guarantor’s outstanding voriag, mx;k, if such Guaruntor 15 & corposation, or any
uu:r:szmthc,' if such: Guarantor &5 ¢ purmership, o7 gy membershi ln(mxl'fmmhsa
_Himhed Tabltity compeny shall be trasfesred by.sulg, assig ; bequest, ik --operation-of law, or
oiher disposions 39 2549 mutlmndﬂngem the presens dl'odwcvotmgooqtmln Such Guusantoc By thie |
]x:rsun o persons awning 3 unjomr of 6, voting,. Stackor a- mijority “hicsést in the
ashmarimlwdixahﬂxtycwnpmy.um i be; on e date. ofttiis Licasc; o,

m ,md,!.GuAr:snb'(is d‘mlv:d.

v éashe o dwr'tvent. alhet potioe ol sich-
ution ofﬂlchsmramt tich Lasatiord shutl have teeright, aru oyﬁmmltin vty {30
d:ysanerméptarm omamce.mmmddsmormdedmmmpmmo Am&)(l ol this

Thcl’mmpmﬁnan;st\zumapﬂy mmmammmmm&wma
Natioral Stouritiey defined nthe < Exciun 934, shaitnged: Forthe of

: onabily sccejitabls to-Lindiord whiercia 85 corpacaiion into
mwm«wmwmmwﬂmmw%uﬂmww md'rqukw
Corpoxationor.gther entity, smmm&mﬁﬁmﬂw
m@mmmummuuow formed Ty, T b
wu&am,udmmoﬁ&slgg Ay 3ugh. esfgmual | 3 A
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FAYETTEMALL

place: then Fixed for the puyment of rent and shall iofoan Londlord of-afl combinaiions on [6cks, safes, and-vaulis, if
any, in the Leased Provwises, 36 Termar shafl default in s0 suendering the 1easod Premises, Tenant's eccupancy
suhscqueulwsndxcmuauou, whether or not Witti the coasent or acquicscence of Landlord, shiaft o doencd to be
wat of & tcuwcyuwxll and jn 0o cvent from wonth to ootk or from year ko year, uudnduﬂbcsubjwlozli(he
Terms, ditions of this Lesse spplicable thereth, oxcopt that Minimuny Anjwal Reat shall be nvice
thémm!—payabtehthchs(ywo{chcfmandmcmnonurmwdoﬁhuLea:eduubcdcmedxv have
- ocounred by suli-holdieg over: Frior to-the-cxpl ination o s Lease, Tenant shall.remove my
mdaﬂMnﬂmmcqnwﬂwtandmmmckedm»ﬁuch'runmmayhavcmm!kd.stnmi,wkammr.
“Leassd Piorbiscy orelsewh Riopp _ww' tuding bus nocTimited to cayntess; siclviag, show cases,
chairs, -and fed Sie- — y murchssed or provided-by Tenard and-whick arc suscoptible of being
mioved wxlhomdamlymd:ebmidlnn, Twan(vhxﬂvqmrmd&mgem&nclm:dl’nmm caused by its
removal of such-Gxtures and movabiks.” fn tia-cvent Teazal doos vk ks such repairs; Teaaint shall be Tatde for
2nd agroes bo-pay-Landlord's costs aad expegses in gaking such-chw;, mpduvuhnmeqml 1o twenty pereent’
g rqnuforl‘m Toant hatl not -

umblig. o eguipnRe, - foor-coveriags
weﬁgw“mwwwanmmﬂarpdng),ﬂh Wauammuwwmx
Part of the Téiold anidfof Teaseliold tntcixstal: Ixndinra, sl Tenr mpuvc -x\y Emmw nucblncry that
were furmlshed of paid-for by Landlord tnkdlidiy Snstalled or.copla proyids eves, oy Landlord's
Shritien: requést, Immm—umwmmﬁmw Loooid
annlu: drthe Sheypkn Oetierdy” Tengal, 3 ub

Ve xd0Rlops wfilchy were aded forle
ool AW

! def md]-.ﬁvsm pqeangopmmx. !!, a’snd:
sho-i!d mnzwﬁuzus' v"wlmvrofmymormm Inewmummmm
maxionem legal che payable 3




SEAVETTEMALL

charged fercunder ot dﬁe of-dadki such change: AfThe Wall Street fournal censes lo b published urmses to.
-publisti o Prigie szz_ thai Landlord shall designate’ anmhcrgubbca;m

s«:uwluz Late Paywents. Showld Temat fadl 1o pay whea dus any i mmumcn& of Minimum-Amuat
‘R, Porceiptage Teat -1 any olher sum-payable 1o Laudloxdunder(hctcms of this Lezse; then Trerest stlf acerue
from and sfier the-date on: wiich. any sueh wmshallbcdueand;;aphl:.mdsuchlmm togethcr with-a:Lite
Chargs of Two-tlundred Dotfars (5200.00) to coverthe odra cxpénse nvofved u\i\mdlmxmd: dlinguetioy shiafl
bcpudtvy'rmh md!mdﬂwclbeofmymmtdmdquumm

Soction 12.13 Coriseats. With fospett-to any: pruvislon'of this Lease which cither plovides:of igheld o
provide that Landlofd shiatf.not gnably withtiold of uni sty delxy any comscnt of appraval, TeanoUshall
wot be entiiltd 0. make aey cldim for, and Terint hiaeby expressly walves, w7 -clalm- for damages, it being
dnderatood and xgxmd thit Teaunt's sole. m:dy lhcrcfut shall be an wétion for spetific pesfarmance,

Secdou 1214 Waiveiof Rjgm of! dempuu Tenmt berchy expressly waives goy and alf rights-of
i by mmh: of

Swtmrrlz.!s  totices, Wbon:vu'mm: shail be gwm by-cuhcrpu(y to tiic. other, nonecsfnll bl
8 mm Ee E ot £

raqm'md. Mly -delivery, e vioe; or & ‘amxbedmdmmbemm
npontsdptlrytﬁapmy&wgmﬁﬁed. mmwmm«:m&mnmu e desined 1o bave bean
£iven a1 et vedum ecoig s signed foe, fie, provided, boweves; ghat it delivey ks sefused of the.natics k
m:med. hdﬁkM be&miﬁ:o&véd.ﬁvé’fs) wﬁ«wms Mhlvébem depasticddir thematl.

'V mmmmﬁq’m Livolved-on
¢ isichiless.

wmmmmbumwwwm e ndainderlindd foriots: Any
W mw Tie partied 7 fiminalc-and e hﬁz\n&“rﬂfuiy

~portion e thiy Leaso whidehasbeen g
mﬁaedommvslmsl‘nﬂ,begxm Torge-dndefect whatiocter,
Setﬂon’n.ll Ride ApiitPerg {[“' Fen “Mw&:ﬂmwmmﬁmﬁm

{5Y yéus Fromithe Jste appeamgon Pagid of thit Lesét et wmmw bmmumdwdand

- aveud furthier fosorand ofisct Whitsosver S bxir iroc oquize

Sccton 1232 - Wumuqniz)uiwgy Twmh@wmwwmw@
wa:mmmmk@;pmgﬁug 4 Imwkdgc Rﬁoavm«odmbumvewy
xhnwx&dmlmﬂkywivwwb‘mﬁﬁz ‘sasicial condition of Temint By the.$8ilicy of Tenant:thatel into this
lmu&ediduy«mﬂﬁyo{wn!@n(&amknsmmawmgmwmq

- Wwwbn&umwntm cmmdMormauymywwmumumﬂwyw
- camneifion, with Ui Leaye arc tme, comipléte wtd varvect i all wmsarerial yespocty; fxirly“peoscat the fimancial
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FAYETREMALL

geacrally d ti i sisteatly applicd; (@) ﬁzcte hisheen no-materisd adyerse chiange:in the
financial eomﬁuon of Tenunt sinee she ‘date, of sur.h financiel ctaiements ad w-the kaowiedge: oF Teant, ao such
satersal adwase changes are pending or ﬁx;m::cd and (c) Tezmnt'is aot, and shali not become, 2 persott or saity
with whum Landlord T restricied from doing ! bnsmas wwlth under r:gum:onmﬂlw ORice of Forsign Asset Conual
(“OFACY of the . Departmont of the Tréagsy. (incizding, but siol Timited 0; iose named on OFACS, Speciilly
Dmgmwd ‘and Blacked Pe:sans xst) or- nndcr T, mtum wcuﬁw order (including. Hot- 0ot Higiited w; the

€ - " Trans3itions Wi Persons va»Commn,-

Mum Irr:voublc“on'er: mwmrdqzmofmdﬁfda dmiisistragivs sxpense, I sousidedi
érouny hnﬂlmds:ﬁu:wmoﬁhcrasad_hmwx
n, thes

- Ferston 82~ 1209711 i
.L’lFWWMWMM veratonn 3 Hikermorkdoe
TFomes & ; .

16 .



FAYETTE MALL

© Wider o Lease, A Rider ©o le3s¢ mumbered vely b i and attaéhied-hercio is horoby mate 8
padt hiereof. Any coaflict or inconsistency ‘between the toms of the main body of the Lease and the enms of the
Rider sholl be resalved in favor of the tenns of the Rider.

IN WITNESS WHEREOF; Landiord and Teannt tiave dudy excouted this Lesseras oﬁhc day and yeartirst
above writted, cach acknowledging raowt ofan exscused copy. biereol.”

LANDLORD;

FAYETTE MALL SPE, LLC, & Delaware timited
fibility compagy; Federd) Identification Namber 62-
15&2185‘ by, CBL. & Assaclates: Psinagenicnt, e,

Delswars  corpodation,., Federal ontification
Nnmbu‘ﬁl-]ﬁm ), Fanggiag Agent

’ Wrmsss

>

g

mmmcnow L0, Kex}u
Tnited "Ry Sdiny; 'éw;mu:mm
fmmwmmmwsmms
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FAYETTE MALL
RIDER TO LEASE
A Section 1.5 40 the Lesse: chupp!tmcnu:d a5 fullows:

[n_mmml_gmc. Al Landiord's efoction Lasdlord or-its dmgntc mzy -colieet frofr Tenart a5

- sdditional reos urdr his Lease:an ‘*Envmmcah! ‘Charge™ wtud: way contdin, Withatt lunigation, the Following-

-kems which Landlord may supply {o fhic Leased Bremises..

Wofsmd&ﬁﬁomuamaw&i' ‘i giipplyelenialy,

n meagwsmundtodamwsbﬂlmkc.d ) ;lmoundhmmb&na,nmwy ‘it Bt
. -pstimate.of the cnergy whi wﬂ!bouwd&y‘fmt‘s dus: Thy bndkpy.cstiowt-shall bo bised

1 o verifit By 1 Suivey of Terant's pmus:rtollomn;
'wﬁdo:dm ﬂn Ieam‘s hom cf g of

* ‘upow the'aloresaid swvey.

THis WnuMMmmW ot
Jnhemwmhyhndlmd. { Ténam shalipay, Wmﬁwwﬂhwpﬂ
MTMMMWG‘MMWWWM Conmwsw&hdmbemmpﬁndb;

Yeezios W11 - RidorigLiie
#Fe gmwmmmmwm Fapypitestll
ez .l' 4 N

Z Farren
28

the-parties. T 'Lmdlhrimnnﬁ\l Fin Advanige thigelhc Wil thic;paypicnt of Mintuilm Akl Rest.
mawﬁmeMmMnmwaMsmwwww&M&M‘

;
3
i
H




FAYETTE MALL
Landiord. )

(O The amount charged (o- Tenant us 3 oomponmloft&v: Eavirgnmenda] Charge which is
anributable 16 the electricity conspmed In the Leaged Premises shall be as herinbefore described, Ja no cveat shall
Py {:0f the Electrical Chasge componeat of the Exvisk vl Charge alpte, nor shill Tehant Bive any.rght-of
offses or counterclaio againgt the payracl of Such Elccirical Charie compasicnt of the Eaviroamental Clinrge.

) Wafer, () 4f-Laidlord clbcts'as’aa cloben ol s4id Eavironmcital Chargo 1o supply water {*Water
Serviée™; tien Tenan.shall wic Waler Service supplied by Lindlord as Tonant's solc-sounce of Watey Service. The
“Water Clarge™ as heselnafier defincd shall as 2 componcat oftihe Enviconmentn! Charge be deemed additional vent
under this Lease and may be detertioed by one of the foflowing wcthods, depanding on (he' location-of the
Shopping Center and applicabl uiility fzws and regalations: .

1) Tosuat agrses ey Landlond's enghuocr:hal ke, any fime and fomting i time, 8 susvoy-and an
estisnale of the water {incloding bixes and sewer chargedf which will-beuved by T g Liastd Preailses. The

or- aytimade shal) upon ditn:obixined from Tenant: | Spcifications' s,V wivey-of
SAall e the &l
< therein,
-l & bt i, WRILY L d
HxY e festmetén vesqlishave been clitzinod
) Termit's Watcr Chigist’and (2) fee. adfustment, if any, in the Water
o i iy o Tetote e Rimisfiasid it desfticter by st B 18ad
. : G- Tetait-shul jay mosly:ac 4 sasso oheriveglsr
w,(mgfwawmm
e Wb Chege sppcd witoumly.w altimifaty siuged Shops, *



parately oquipped -with -cucb-monnted, dircoaled. saofip- typs HYAC Squipment with scodomiicr, eleétic
rosistance iype heaters would Gl wisé indir, Thio estidie’shall include ah additional componcat forthé- cast of
the “inécdiaiin -oF Sich an “asswmed™ toolidp typo HVAC cquipment,. 25 well a3 dn estimale 4l od-going
wmiidteniance and repale:. Therd gfiell be sdded o and includéd fn the HVAC osiimats @ réasonsble allowance for
Landlord's stirvay, Billing and sdministative expedses. :

T connection with such survey Tepant shall fumish Landiord upon request-with the.inforpetion necessary

" o ctimate Tebant’s huating sud.air condiioning foad. “Tenant Stiall be ociificd of the survey findings which shalt

e conclusive and bindifig upon the parics. “Tenemt shall pay 10 Landlord monthly in- advance: togother wit thie

payment of Minimum Annual Real, 232 postion of 8w Enviroamcoul Charge, 3 sum cqual io the amostizalion-of the

HVAC Service (“HVAC Charge™) over 8 fenvyear period; includiog derest- at primé plus 2%, o8 of Temnt's
opendng date, :

@ Teleghoos Servio sud Clearges, I telophone servite i dedred, Tenant shafl b€ responsible-for the
obxlniiiy znd instalisdin ul such service, wfipmet and fonoes is danite with the provislons of this Lease, ot
local faws, ruls, regutations, and oidinesces. 1 thie-Jocal scrving wtility shall direttly setve the Legsed Prentises
viith tclophane. sorvies, Femsnt Shall; atits'cxpense; pay all charges fot.such scrvies direqtly % tho'serving uiilly. it
- Landicid; who shill have (o optitr‘to.do'sq; siuill olext @ supply.ict b Tvict, Tooamt shall parchase such
seivice rom Laidiord wid shallpay to Landiord = Felophione Service Chargo thiat woid A dif
T e dling eigiobs svicdoctlyom h: servbig iy, AL gk, L

i el Lot scle fudgions Yo suaply or-t0

and i vo3 il eoctidisrupiion Sruption,
‘coisirbegive, orvenfitle Touait 1 damages n0sta sy




Peezton 83~ 1281}

I’,'.




ST R

el

I T IY )

e s

E

T YITE IIR L

o

i
H



- FAYETIE MauL :
’ . ’ < s tatch 20 and raslice-th frant Smining dopethiranitifinlsl tel
% ef il
i P
" Y.}
; WS IR A A
e, N .
By
L iw#dr AMBAT . . Mal;::; ' )
- L\ el 3 & s & 2 & . Eoede - -
R . B - . v



TAS, Kekprewta U ubog QO LI 4ot

s O

Tt

.
o
.
.

-

| TR D0 e G M gk Al

prpiyeosdy o : -
aonf qwagslmp : =% R X . B ,
sgq"- ' :. " N R DS . N |
[ P \[fr ‘ ’ .::m . o . <;_ gre .,,~;~."'“ 1o ‘.r?'.i'.. b4

Atdsgy - e
| pydhasgsehtdedg a4 .

EXHEIT “AY




EXHOIT D
Section 11 Cunguon of Promiscs. (3) Téant acknowledg that jehas incd sad Inspected ‘the

Leased Pretises, is familir with the pliysical cdadition thereof, 20d finds same suitable for Termnt's purposes,

Tmanlﬁmruh\ouugcs(i)ﬂmmdwdhsmmmmddosno(hﬂebymexwmm

regarding the pliysicat condition of the Leased Premises or the: Shopping Cemes, and (7)) It there are no.warranlics,

uzhumvssorhnpued.wm&gﬁwwudmnﬂwwmd Premises, md!ordzeshuppmgcwz {zndlord

) shn!l Have sio respordibility- for {a) Ge -mmoval, medifications, or upgndmg of any exining. canstrsction ‘or

10, darx Tenant's ‘occup of the Leased Pmmlsu. (b) lhc undmkag of any »difitlonal

ar aliersitons, or () the lasaflition of any cquips dingly,. Tohsint hereby accepts ‘the
uamdl’scmmlalbw“.«s 1S copdition,

{b) For the purpose of construing Landiord's obligations wnder. Seetions- xiwdllo(mcwsr,
mm:wnfe«edm&suawmshﬂtumhommﬂwwrmnmmuwmﬂm
oxisting #t Yo Gmo of tnder. of posscssien, sostther with dny additioral ems of Tandlord's work 57
easmaled in xhnEdui?axL

. Section 12 Mﬂt&aﬁﬁm (i In fbe event Tenusk plans to improve, sichovate, of. ke
thic:.casod Bieintecs, Tenant shall, withn fiftécn ({57 dags. Following ithe’ exccution! of i arieg u‘i ir
(- thig. commiembement: dste of. ‘I 8

oo - .
esign, criteria ol Fai) Twmwbaﬁib : xpequ heééi

. muwinﬂmsﬁfmunmmmﬂwrm 91::\: 2t "
3 : wﬁwwwmmnwwxwu,

—«l‘orwspaﬁ:wpmvwiént,w " any gt
¥ight, power or, putlisieity, mmm&dmmimu&kmummmfwwmcﬂum
of ady services orthe mnfwmmmm givs tissto ﬂwﬂﬂn; of sy-mpchanics” ormaterial

wmen's Fieas o clajir o Tions agaiintthe & e Stiopplag Center,

.iamnpzz{mz . . ) o E0540- Comsocion- das
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Section 13 sam_cmm

{8) Signs arg 102 funished znd instalied by Tenatt and- uppmvcd by Landiord's, wrehitect Tenaol's-slan
contracios or architert must submit -2 calored rendesing of Tenant's sign.prior 1o uppmvuL Tam:t s 3ign shatl e
Tocated withintic Bmilts of Tensn's stoccfront gad dhall ot projest yore-fimn § bcyond Siofefrant i e

: S)mppmchuers:mlLundmtmmUmn.l‘[*bcyondmﬂm&m‘ 0 is %7t cenlor.
Signis fmited-o Temndls e pumeronly ("IN The following. sign be soviowd in
conjunctionwidh'the ShappmgCuﬂca’simgxmﬁ:nc

() Sign Size:
®  Has )
(A - Upwidsocslion:
®) 024 nd gt et

(A) Up m 3 nomfmm:

(ﬁi 30T i, geeater

(<) Thi et oF Tenafitls'sign shall b Hiited 0 70% of Tenaiis Rorctroint,

@j AY co«duxi. wiring rw'a;:dchm;cﬁailo‘dgﬁémﬂiicﬁﬂ'shoﬂ by Tenam,
(t) No-ﬁzsvhmz Signs wa@uedmmhmgpmm

@ huuna‘i! [ mmdwwmmdwiﬂwtmdw&mdnrmdmmm

£ Bidtoidiily Sgied, el atecs; pravided, hovinier; fn 8 SUlp.
fm«fm_&ll expoded fudhyy witit- mkﬂeﬁ‘mﬁv&d&aﬂ?mw

@Wummmmwmd tpper fevrd tenagts whooo ose
h&l&:ﬁamﬁmuﬂwmﬁw mmuawmwwmmmm&e
concrew slab, and auy p

: mmw“mﬂwmammmnmﬁmgalmywynmmamm
Imdhmmmﬁkauﬂnmmﬂwﬁsmmwmmmmm

}-;;:uarrmg o sy Eehd5is Y « Contiraclon - Asds
E s B, et sretom 2 Watirmsarhdoc. - i Foporne 4eol




FAYETTEMALL

(c) Tegant's Geaeral C {the “Genesal Contractar™) shiall be subject to Landiord's piior Witten |
approval, which approval may be withiold jo Landiord's. sole discretion, Tedant and Tenant's Generad Contragtor
shall camply with the requirements s Sorth-in-this subscction (6). Tenan{and Tenunt's Genosal Contradior, shatl

_enter inte 8 constniction contradt inthe forms of the curreal odition of Document A1 ot A167 of Tle Américan -

- Ihstitute of Axchftects in which'tho Geatral Contructor agréds to perfom Tenant"s work sequiced hercundar; Said
<ontact shall be subject.te Landlord's prior writicit spproval. Said cantratt dhall peavide, among other things, 25
- follovs:

M Thit nntwtdﬁstz:\dmg iiing contained Ip tic Contrgt Documonts 15 the Gositrary, the
Geaers! Contractor willperfoim the wotk &nd:fupnish the majerials vequired-thierefor on the-sole credil of Tesant;
um(-ua fm[arkbar' ematerials veill e fited. o d:mwd by the. Goneral Gontraclor agpinst the Shopping-Cenler
’bc:sod *Premisesy d t}w-chm[ Om:sractor wxll

fy Fiarmless
'3 {ecs, Yoffered o dnegred. utmkofwsx.hﬁm  thid iy be flsior
labmed fa cotiestion mm«mouormm

[ waipind woik wder: -mmwwm honsfnodwunm
ww»amﬁammwuﬁmmmsu Sobtiack withiout

. F gird il
m«fsmtnmme«m - bul-iot the obligatidn, to cicet cbuitiuction

behatf b TerintioTenasiys sola; cost ¥idd. EXpAE, mﬂnwmwnaaqﬂnusu ue@mwt
mamud .

j B Genral Covlracior.
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FAVETTEMALL

GUARANTY OF LEASE

isbility-company as Lagdlord, dnd THE SPEAQURSS GROUR;LLCR {imited iability company,
Afbia SAMEA.FGICE; as. Temare and in onsiderdtlon. of oltier'goad dndval considarition the receipt and
‘safficienéy ol wich ars Hereliy-ackuowlcdged,and to indibs Lindldrd to-caler o sxid Least, the wndensipned,
- MARY.SPEAKER, jointly » wod soverally-and JOHN: SPEAKER, jobitly snd soverally: i-4bire; by more Yhaa onz
(colleetively, 'Gnmo{'),mm md*acm:s WWisllowd:

1n consideration of the forcgoing Lease betwern FAYETTE. ‘f% SI‘E. LLC, a Deldware Lilled

B Hereby irevor aliy-and, absdlel iocs to- Gandlord:the:prompt
m&ﬁﬂwmmdrmlmdaﬂo&qmdwhmd!«dwmw he: ¢ mplete-
“per of alf" alncd in said Leass -on:the Tonant's (and-any !

G fierib egiess &

ghs xuﬁmdﬂ!,’.iﬁsxmvd brmﬁlfdidutl in.ch\deddn

Cuarantor's &yiigitioas lo. land)wdm&'ﬁm:ballbcmpouﬁc {6 the paytiicnt of any euck amdoant to

Tandlurd, Gaarantr agrees'ty indeminify #id Higld Lindiord harmless froindiiy Jos% costs oo damtges wrising! outof

Tenaat's Eablores wpxy\hewtomuidmmd od:«wm andfoe the Teanarids fithure Lopccformuzynftbn aforesaid
Wm'—‘.

o%n:miand'wxﬁ dasiiz ‘m‘ £, Ouaingion:
~TRspect 6 iy ; Callateral s mg the zfcué‘e& obligafions.

3. wamigxwdm usobl@ﬁnashaumderm]wmymdmwchns Guaraaty may bo

nPW“d"d’

wmmwwmdwmﬁnmw«e&hmmuny
- fom

rmsdymivwodhiaﬂ
cwwing o dh. afbrosld: off

mubmmmmum;md futiqw proviio of e Natioadt Y AL $ - ;
aﬁnmﬂgyatzs;mofmyemmhﬁwuamwmﬂmwmmmwdmw

s Gﬁmwww&nm&em:ﬂmouiﬁfyﬁwhmmofmﬁwfw
. - “enfolberient, Guafailir $Hill remiburse:Lindlord for all. exg “acwred, § and reasciwtle
mwmmmmughmw@mmmw&

e TP

5. Gusrantor agsees Uutt fi§ Guampaty shall inur 3o thobeaciy of andima Sroott iy Lendiced,
wsmw&WMmWs)W&mmlehMmd@Mk
Mwmwammk@

Verzion 2 LUOSRT -Guaronyqf Leass
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IN WITNESS WHEREOF, the Guararitor has sxeculed this Gusianty Wis 13 dayof Jasees
ez : . A

ADDRESS: GUARANTOR:

207 Crookod Troc Condt ~ T Y
Naperville, Hlinols 60563 MARY $PEA

Sodhl Security N




Page 1

MARIA BORELL, APPELLANT v. WALNUT SPRINGS, L.L.C., APPELLEE

NO. 2013-CA-000059-MR

COURT OF APPEALS OF KENTUCKY

- 2014 Ky. App. Unpub. LEXIS 292

April 18, 2014, Rendered

NOTICE: THIS OPINION IS DESIGNATED "NOT
TO BE PUBLISHED." PURSUANT TO THE RULES
OF CIVIL PROCEDURE PROMULGATED BY THB
SUPREME COURT, CR 76.28(4)(c), THIS OPINION IS
NOT TO BE PUBLISHED AND SHALL NOT BE
CITED OR USED AS BINDING PRECEDENT IN ANY
OTHER CASE IN ANY COURT OF THIS STATE;

HOWEVER, UNPUBLISHED KENTUCKY
APPELLATE DECISIONS, RENDERED AFTER
JANUARY 1, 2003, MAY BE CITED FOR

CONSIDERATION BY THE COURT IF THERE IS NO
PUBLISHED OPINION THAT WOULD
ADEQUATELY ADDRESS THE ISSUE BEFORE THE
COURT. OPINIONS CITED FOR CONSIDERATION
- BY THE COURT SHALL BE SET OUT AS AN
UNPUBLISHED DECISION IN THE FILED
DOCUMENT AND A COPY OF THE ENTIRE
DECISION SHALL BE TENDERED ALONG WITH
THE DOCUMENT TO THE COURT AND ALL
PARTIES TO THE ACTION.

PRIOR HISTORY: [*1]

APPEAL FROM FAYETTE CIRCUIT COURT.
HONORABLE THOMAS L. CLARK, JUDGE.
ACTION NO. 12-CI-04025.

COUNSEL: BRIEF FOR APPELLANT: Fred R. Simon,
Louisville, Kentucky.

BRIEF FOR APPELLEE: Carroll M. Redford, III,
Lexington, Kentucky. '

JUDGES: BEFORE: COMBS, LAMBERT AND
THOMPSON, JUDGES. ALL CONCUR.

OPINION

AFFIRMING

THOMPSON, JUDGE: Maria Borell appeals from
the denial of a motion for continuance and the grant of
summary judgment for breach of a lease.

On May 11, 2010, owner Walnut Springs, L.L.C.,
and lessee Borell entered into a written lease for a
three-month rental of a barn, paddocks and a house.
Borell was responsible for paying $2,500 rent per month.

" The lease provided the parties could negotiate for an

extension of the lease but also contained a holdover
provision:

If, without the execution of a new lease
or written extension and with the consent
of Owner, Lessee shall hold over after the
expiration of the term of this Lease, by
lapse of time or otherwise, Lessee shall be
deemed to be occupying the Premises as a
tenant-at-sufferance, and shall pay the
Owner rent on a month-to-month basis . . .
, which monthly rent payment shall
continue for the period of time the Lessee
remains in  such possession. The
provisions contained [*2] in this section
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do not waive any rights of re-entry or any
other rights provided in this Lease
Agreement.

Borell agreed to take the property "as is" after inspecting
it. Borell was responsible for maintaining the premises
"in a clean, orderly, and neat condition and appearance at
all times[,]" and agreed to "be responsible for routine
maintenance[.]" Upon expiration of the lease, Walnut
Springs was entitled to bill Borell for expenses due to
"repairing any damages to the Premises, which are the
responsibility of the Lessee[.]" In the event of default,
Walnut Springs was entitled to "pursue the full value of
any damage to the Premises" and Borell agreed "to
reimburse the Owner for all court costs and Teasonable
attorney fees and expenses incurred in connection with
enforcement of any rights under this Agreement."

Borell occupied the property beyond the three-month
lease period and became a tenant-at-sufferance in
accordance with the holdover provision, responsible for
paying rent on a month-to-month basis. In 2012, Borell
failed to pay July or August rent. Walnut Springs
provided her with a default notice in accordance with the
terms of the lease. On September 5, 2012, Walnut
Springs [*3] simultaneously commenced forcible
detainer proceedings in district court and filed a
complaint against Borell in circuit court for breach of
contract alleging she currently owed $5,000 in back rent.
Walnut Springs sought a judgment and damages for
"mnpaid rent and all sums due under the Lease" and
attorney” fees and costs. Borell filed a pro se answer
denying these allegations.

On September 11, 2012, the district court granted
judgment in favor of Walnut Springs in the detainer
action and permitted Borell to remain on the property
until September 21, 2012.

On October 23, 2012, Walnut Springs filed a motion
for summary judgment in its circuit court action, alleging
Borell owed rent for July, August and September. It also
alleged that when it regained possession of the premises,
it discovered significant damage to the hardwood floors,
subfloor and carpet of the residence caused by her dogs.
Accordingly, Walnut Springs requested an entry of
summary judgment for unpaid rent of $7,500, late fees,
$9,470 for reimbursement of repair costs to replace the
subfloor, hardwood floor and carpet, and $2,203 in
attorney fees and costs. Walnut Springs filed the affidavit

Page 2

of its agent confirming Borell [*4] failed to pay July and
August rent and documenting the damage to the residence
and cost to repair it, photos of the damage, an itemization
of the repair costs and an affidavit by its attorney to
establish the amount of attorney fees.

Borell did not file a responsive pleading to Walnut
Springs' motion for summary judgment. The matter came
before the circuit court for a hearing on November 9,
2012. Borell did not appear.. Before the hearing, Borell's
father contacted the court and Walnut Springs requesting
a continuance. Walnut Springs objected to a continuance
because Borell had not appeared at the hearing or made
the request. The circuit court rescheduled the hearing to
November 30, 2012.

On November 30, 2012, Borell did not appear. An
attorney appeared in the limited capacity of requesting a
continuance of the hearing, but indicated he was not hired
as Borell's counsel. The circuit court denied the request
for a continuance, orally granted the motion for summary
judgment and stated if the attorney were retained, he
could file a motion to set aside the judgment. A written
judgment was entered on December 11, 2012, in which
the circuit court analyzed the lease agreement, applied its
provisions [*5] to the evidence and considered the
defenses Borell raised in her answer before granting
summary judgment in favor of Walnut Springs in
accordance with its motion.

Borell did not retain trial counsel or file a motion to
set aside the judgment. Instead, she filed a pro se appeal
and later retained appellate counsel.

Borell argues that the circuit court abused its
discretion by denying her motion for an additional
continuance to obtain counsel and respond to the motion
for summary judgment. The following factors, along with
the totality of the circumstances, are considered in
determining whether a continuance to retain counsel
should be granted in a civil matter:

1) length of delay;,

2) previous continuances;

3) inconveniences to litigants, witnesses,
counsel, and the court;

4) whether the delay is purposeful or is
caused by the [party]; ‘

5) availability of . . . competent counsel;

6) complexity of the case; and

7) whether denying the continuance will
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.lead to identifiable prejudicé[.]

Guffey v. Guffey, 323 S.W.3d 369, 372-373 (Ky.App.
2010) (quoting Snodgrass v. Commonwealth, 814 S.W.2d
579, 581 (Ky. 1991)).

Applying these factors and considering the totality of
the circumstances, we determine that [*6] the circuit
court appropriately acted within its discretion. Borell was
granted a three-week continuance to obtain counsel and
file a responsive pleading but failed to do so. This was a
simple case and the continuance provided ample time to
retain competent counsel. Under these circumstances, the
denial of her second request for a continuance was
warranted.

We review Borell's appeal from summary judgment
to determine whether the circuit court correctly found
there were no genuine issues as to any material fact and
Walnut Springs was entitled to judgment as a matter of
law. Scifres v. Kraft, 916 S.W.2d 779, 781, 43 1 Ky. L.
Summary 17 (Ky.App. 1996); CR 56.03. Granting of a
summary judgment motion "should only be used 'to
terminate litigation when, as a matter of law, it appears
that it would be impossible for the respondent to produce
evidence at the trial warranting a judgment in his favor
and against the movant." Steelvest, Inc. v. Scansteel Serv.
Ctr., Inc., 807 S.W.2d 476, 483 (Ky. 1991) (quoting
Paintsville Hospital Co. v. Rose, 683 S.W.2d 255, 256

(Ky. 1985)).

"[A] party opposing a properly supported summary
judgment motion cannot defeat it without presenting at
least some affirmative evidence showing [*7] that there
is a genuine issue of material fact for trial." Steelvest, 807
S.W.2d at 482. However, if the motion for summary
judgment is not properly supported and a genuine issue of
material fact remains, summary judgment cannot be
granted simply because the party opposing the motion for
summary judgment only relied upon his pleadings to
make an issue of fact and failed to make some showing to
offset the evidence in support of the motion. Hartford
Ins. Grp. v. Citizens Fid, Bank & Trust Co., 579 S.W.2d
628, 631 (Ky.App. 1979).
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Borell argues the circuit court was not justified in
awarding damages for the cost to repair the property
because the complaint only indicated she owed damages
under the lease, stated the amount of outstanding rent and
did not specify she owed money for repairs. Kentucky is
a notice pleading state which only requires "a short and
plain statement of the claim" and "a demand for judgment
for the relief to which he deems himself entitled." CR
8.01(1). See Lee v. Stamper, 300 S.W.2d 251, 253 (Ky.
1957). Claims need not be stated with technical precision
so long as they are adequate to give fair notice.
Cincinnati, Newport & Covington Transp. Co. v. Fischer,
357 S.w.2d 870, 872 (Ky. 1962). [*8] Itemization of the
damages in the pleading is not essential and may be
ascertained through a simple interrogatory. Lee, 300
S.W.2d at 254.

The complaint adequately conformed to notice
pleading requirements. It notified Borell damages were
sought for her breach of the lease and the lease contained
provisions allowing Walnut Springs to collect damages
for unpaid rent and repairs. Additionally, the motion for
summary judgment clarified the exact nature of the
damages being sought after assessment upon Walnut
Springs' reentry. We determine the complaint sufficiently

~complied with notice pleading to allow summary

Jjudgment on damages for the cost to repair the flooring.

Borell argues she was not bound by the attorr;ey fee
provision of the lease once she became a
tenant-at-sufferance and the evidence did not establish
the attorney fees were reasonable. Borell's argument is
not well taken. The lease provides for attorney fees and
the holdover provision states the provisions of the lease
continue to apply to a tenant-at-sufferance. The amount
of attorney fees was within the circuit court's discretion,
established by the attorney's affidavit and reasonable
under the circumstances. Therefore, summary [*9]
Jjudgment was appropriately granted on this issue,

Accordingly, we affirm the Fayette Circuit Court's
judgment.

ALL CONCUR.



